INTRODUCTION
In Schwarzenegger v. Entertainment Merchants Association, video game merchants challenge on First Amendment grounds a California law regulating sales of extremely violent "deviant or morbid" video games to children under eighteen years of age. 1 The issue presented to the Supreme Court is whether California's interest in protecting children from serious psychological or neurological harm that can result from playing these games violates the children's First Amendment right to receive the "speech."
2 The issue, as framed and argued on appeal, fails to identify completely the children's First Amendment interests at risk on both sides of the controversy. This article analyzes California's interest in regulating children's access to the most violent video games based on the relevant scientific research and constitutional policies. This article concludes that the Supreme Court should uphold California's challenged sales regulation because it most likely furthers children's liberty interests and freedom to exercise their First Amendment rights, as opposed to infringing such rights.
This article proceeds in three parts. Part I briefly summarizes the challenged California law and the Ninth Circuit's reasoning in finding that the law violates the First Amendment. Part II reviews the scientific research strongly indicating that violent video games pose a far greater risk of harm to children than adults; presents some new empirical data concerning the risk of children's dysfunctional brain activity resulting from excessive use of violent video games and the emerging epidemic of video game "addiction"; and offers expert opinion extrapolated from the empirical data. Part III argues that the issue in Schwarzenegger v. Entertainment Merchants Association has been framed incompletely. A more holistic review of the scientific data and constitutional policies reveals that California's interest in limiting children's access to violent video games is to preserve their liberty interests, including their First Amendment rights, by safeguarding their long-term capacity freely to choose their thoughts, ideology, and lifestyle. This article concludes that the empirical data and other scientific evidence sufficiently support California's sales regulation and that the Court should uphold it in accordance with the reasoning of Ginsberg v. New York.
* Professor of Law, Texas Southern University (713) 927 9935. The author is grateful to Craig Anderson and Elizabeth Gershoff for their assistance relative to the social science research discussed herein. 1 The terms "children" and "minors" are used interchangeably herein, and refer to persons less than eighteen years of age. The term "adolescents" refers to persons ages thirteen through seventeen years of age. 2 The Ninth Circuit found that video games are fully-protected "speech," and declined to extend the variable constitutional analysis recognized in Ginberg v. New York for speech believed to be harmful to children, then found that the sales regulation failed to meet strict scrutiny. See infra notes 15-22 and accompanying text. There is some federal court authority that supports the position that violent video games should not be considered protected speech to the extent that they cause alterations to children's brain activity beyond children's conscious awareness and without their informed consent. See infra notes 90-99 & accompanying text. California argues that the variable obscenity doctrine should be extended to a violence-based notion of obscenity, or, in other words, that the Court should extend the reasoning of Ginsberg and find that extremely violent video games that may harm minors should be deemed unprotected speech for purposes of sales to minors. 11 As in Ginsberg, parents could still provide their children with the regulated materials if they so desire, so the law supports the parents' right to control their children's upbringing and access to potentially harmful materials. Also, as in Ginsberg, California has an independent interest in safeguarding the well-being of its youth, which empowers the state to limit children's access to materials that can harm their psychological or neurological development.
Unlike Ginsberg, the California Legislature relied upon empirical evidence of harm to children resulting from exposure to violent video games. In Ginsberg, the Court essentially deferred to the state legislature, stating, "the State has an interest 'to protect the welfare of children' and to see that they are 'safeguarded from abuses' which might prevent their 'growth into free and independent well-developed men and citizens.'" 12 The only question for the Ginsberg Court was whether the New York Legislature rationally concluded that minors' exposure to girlie magazines constitutes such an "abuse." The Court answered in the affirmative, and specifically declined to require scientific proof of abuse:
" [T] he law states a legislative finding that the material condemned . . . is 'a basic factor in impairing the ethical and moral development of our youth and a clear and present danger to the people of the state.' It is very doubtful that this finding expresses an accepted scientific fact. . . . To be sure, there is no lack of 'studies' which purport to demonstrate that obscenity is or is not 'a basic factor in impairing the ethical and moral development of * * * youth and a clear and present danger to the people of the state.' But the growing consensus of commentators is that 'while these studies all agree that a causal link has not been demonstrated, they are equally agreed that a causal link has not been disproved either. ' We do not demand of legislatures 'scientifically certain criteria of legislation. ' We therefore cannot say that [the law], in defining the obscenity of material on the basis of its appeal to minors under 17, has no rational relation to the objective of safeguarding such minors from harm." 13 The Supreme Court has recently shown signs that it may defer to legislative fact-finding relative to regulation of speech that may harm children. In F.C.C. v. Fox, the Court deferred to Congress's findings that indecent, non-pornographic, non-obscene speech is harmful to children, despite a lack of empirical evidence, to uphold a Federal Communications Commission policy change on what constitutes "indecency." The Court stated, "Congress has made the determination that indecent material is harmful to children, and has left enforcement of the ban to the Commission. If enforcement had to be supported by empirical data, the ban would effectively be a nullity." 1/13/11 12:16 PM 4 However, the Ninth Circuit rejected California's argument and declined to defer to California's legislative fact-finding. First, the court found that there is no violence-based notion of obscenity. Therefore, violence -not matter how graphic -cannot be regulated unless strict scrutiny is met. Prior circuit court decisions are unanimous on this issue. The Second, Sixth, Seventh, and Eighth Circuits have all rejected the argument that violent materials can be "obscene" speech, and therefore unprotected, as "obscenity" necessarily denotes explicit sexual or excretory functions.
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The Ninth Circuit refused to "boldly go where no court has gone before" in this regard, finding that sexual materials are categorically distinct from violent materials and only the former can constitute "obscenity."
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The Ninth Circuit rejected California's legislative findings concerning the risks to children posed by violent video games, and found that the sales regulation failed to meet strict scrutiny. 17 Despite acknowledging that the Supreme Court has recognized a "compelling interest in protecting the physical and psychological well-being of minors,"
18 the Ninth Circuit independently reviewed the scientific research concerning the risks that violent video games pose to children and found that California does not have a compelling interest in preventing psychological or neurological harm to minors because the empirical evidence was insufficient to establish causal effect. 19 Specifically, the court found that where the government seeks to restrict speech, it "must demonstrate that the recited harms are real, not merely conjectural, that the regulation will in fact alleviate these harms in a direct and material way," 20 and that although the court "must accord deference to the predictive judgment of the legislature, [the court's] 'obligation is to assure that, in formulating its judgments, [the legislature] has drawn reasonable inferences based on substantial evidence.'" 21 The court found that no "actual problem" had been proven by California because the state failed to produce substantial evidence that violent video games in fact cause psychological or neurological harm to minors. 22 Clearly, the Ninth Circuit's opinion was driven by a de novo review of California's legislative findings. 23 The Supreme Court may or may not center its opinion on an independent review of the scientific research. The Court could engage a "common sense" analysis as it did in F. C 26 That is, the theory and utility of federalism includes allowing states to make social policy decisions where expert opinion may be divided, to "perform their role as laboratories for experimentation to devise various solutions where the best solution is far from clear."
27 Accordingly, even assuming that expert opinion is divided on the risks that violent video games pose to minors by violent video games -an assumption rejected herein 28 -deference to legislative fact-finding and social policy decisions may be appropriate. On the other hand, the Court could avoid the scientific controversy and affirm the Ninth Circuit on entirely different grounds, such as overbreadth or vagueness. 29 Realistically, considering the profound First Amendment issues at stake that turn on the risks that violent video games pose to children, and the fact that the lower courts focused on the empirical research in reaching their First Amendment conclusions, the Court will likely scrutinize the empirical research as well in making its constitutional ruling. The next Part reviews the research.
II.
VIOLENT VIDEO GAMES AND CHILDREN: THE SOCIAL SCIENCE & THE "EXPERTS"
A.
The Empirical Data and Researchers' Conclusions
There is no legitimate controversy about whether consumption of violent media is substantially correlated with subsequent violent behavior, particularly among children. 30 Short-term experiments in which children are briefly exposed to mild levels of violent media that is considered age-appropriate clearly establish causation between the exposure and children's subsequent behavior, such as the children mimicking the acts of violence immediately following 24 129 S. Ct. 1800, 1813 (2009) ("Here it suffices to know that children mimic the behavior they observeor at least the behavior that is presented to them as normal and appropriate. . . . If enforcement had to be supported by empirical data, the ban would effectively be a nullity.") 25 30 Although a number of proclaimed experts signed an amicus curiae brief in support of the video game merchants suggesting that no correlation exists between consumption of violent media and harm to children, this position is contradicted by decades of research conducted by leading researchers who are specialized in the effects of violent media on children. See infra notes 75-81 & accompanying text. 1/13/11 12:16 PM 6 the exposure. 31 The controversy centers on causation theories that explain the correlations between long-term exposure to violence and children's (and adults') ultimate level of aggression, anti-social behavior, and acts of interpersonal violence. Considering that researchers specialized in the effects of media on children concur that children can be harmed by long-term exposure to violent media, it would be unethical to subject children to such media long-term in a controlled study to prove cause and effect. 32 The researchers' conclusions concerning the long-term effects of violent media exposure are therefore based on longitudinal and correlational studies that do not subject children to violence, and necessarily rely on theories that explain the scientific findings. This Part first reviews the empirical research and the researchers' conclusions, then compares the credentials of the "experts" who signed amicus curiae briefs on both sides of Schwarzenegger v. Entertainment Merchants Association.
For decades, researchers who have conducted original studies on the effects of violent media on children have found significant correlations between children's exposure to violent media and numerous problems for the children. The American Academy of Pediatrics recently published a policy statement concerning violent media upon finding "consistent and significant associations" between violent media consumption and a variety of mental health problems for children and adolescents, including aggressive and violent behavior, bullying, desensitization to violence, fearful world views including "mean world syndrome," depression, and sleep disturbances.
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Experts in this field concur that children's exposure to violent media is a "socially significant cause" of later antisocial attitudes and conduct, and that a substantial correlation exists between such exposure and subsequent aggressive and/or antisocial behavior. 34 likely pose the greatest risk to children among all forms of violent media due to their interactive nature, whereby children perpetrate virtual acts of violence to gain points. 35 It is undisputed that interpersonal violence is now a more prevalent health risk for children, adolescents, and young adults than infectious disease, cancer, or congenital disorders.
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These researchers also concur that children's vulnerable developmental state explains the correlations between exposure to violent media and associated problems. It is a matter of common knowledge that children and adolescents are acutely impressionable and vulnerable to negative influences. 37 This is due to the fact that children's brains go through phases in which they rapidly assimilate experiences to form perceptions of the world, and act upon those perceptions. 38 Children have less constitutional rights than adults generally in recognition of their developmental state and periods of critical learning and physical growth that render them acutely vulnerable to lasting harm caused by negative influences or neglect during these periods. (results of three recent interactive-media-violence effects showed greater risk of interactive media than passive viewing of violent media: "these rapidly growing and ever-more-sophisticated [interactive violent video games] have indicated that the effects of child-initiated virtual violence may be even more profound than those of passive media such as television . . . [as] the child or teenager is "embedded" in the game and uses a "joystick" (handheld controller) that enhances both the experience and aggressive feelings."). According to Craig Anderson, whether video games cause more harm to children than passive media is still controversial, although recent studies support the theory that violent video games are more dangerous, and theoretically, playing interactive "first person shooter" games likely cause greater harm to children than passively watching violent media. E mail from Craig Anderson, July 21, 2010 (on file with the author 39 Compulsory education is an example. Children's liberty interests and free will are outweighed by the state's interest in assuring their literacy and civic responsibility, which is very difficult to achieve postchildhood due to minors' critical periods of language development, inter alia. Children can also be removed from their parents' custody against their will in their best interests according to the state where the parents neglect their physical, dietary, or medical needs, considering the lifelong harm that can result from such neglect during developmental periods. The Supreme Court has recognized three reasons why the constitutional rights of children cannot be equated with those of adults: "the peculiar vulnerability of children; their inability to make critical decisions in an informed, mature manner; and the importance of the parental role in child rearing." Belotti v. Baird, 443 U.S. 622, 634 (1979).
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Page 8 1/13/11 12:16 PM 8 responsible for moral development and judgment. 40 Adolescents' brains are in a critical period of rapid growth that neuroscientists refer to as "exuberance," during which they quickly form neural connections and schemas that influence their perception of the world and appropriate social conduct. 41 In addition, a "pruning" process discards weak or undeveloped associations in favor of associations that have been reinforced based on the adolescents' experiences during this critical period of brain development. 42 Brain scan studies conducted by neuroscientist Jay Giedd at the National Institutes of Health confirm that, "the adolescent brain undergoes a massive remodeling of its basic structure, in areas that affect everything from logic and language to impulses and intuition." 43 The adolescent brain is undergoing a metamorphosis and is "wildly exuberant and receptive" to influence, 44 which means that adolescents are much more susceptible to brain activity alterations resulting from harmful influences than parents or educators previously understood. 45 The Exemplary child brain activity research was conducted at the Indiana University School of Medicine and published in 2002. The Indiana researchers found through functional magnetic resonance imaging (fMRI) that adolescents with "conduct disorder," i.e., a high level of aggression and antisocial behavior, have different brain structures and different brain activation patterns than non-aggressive adolescents, and that among non-aggressive adolescents, there were differences in brain function depending on the amount of previous violent video game exposure. The Indiana researchers found that normal children who had consumed a large amount of violent video games demonstrated altered brain activity patterns that mirrored the brain activity patterns of children who suffer from conduct disorder.
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Children's brain scan data supports longstanding learning theory explaining how the brain creates and maintains associations that affect behavior. Canadian psychologist Donald O. Hebb opined in 1940 that "neurons that fire together wire together," a theory known as "Hebb's Law."
50 That is, associations created in the mind repeatedly can become connected to one another cognitively, resulting in cognitive associations or "schemas" that become implicit over time and operate beyond conscious awareness, yet affect judgment and behavior. 51 The Indiana research is a poignant indication that consumption of violent video games among normal children can produce through repetition brain "wiring" similar to the brain wiring of socially problematic children. 46 
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Very recent research confirms that altered brain activity can be produced by excessive use of violent video games. 52 In one study, currently in press, researchers documented the physical brain activity of college students grouped as "high-gamers" or "low-gamers," depending on their level of prior violent video game consumption, to monitor brain activity manifesting cognitive associations that the subjects made among three types of images: 1) positive social images, such as a smiling baby; 2) violent images, such as a man holding a knife to a woman's throat; and 3) non-violent unpleasant images, such as a disfigured face. 53 The low-gamers' brain activity in response to images in the first category was very different from their brain activity in response to the second and third categories, which were similar. To the contrary, high-gamers' brain activity patterns showed a similar reaction to images in the first and second categories, which was different from their reactions to the third category. This can be explained by cognitive associations: a high consumption of violent video games can cause the brain to associate or "wire" violent images with happiness or positive feelings (manifested by the high-gamers' brain activity manifesting associations between violence and a smiling baby), but not other negative concepts such as disfigurement. 54 To the contrary, low gamers demonstrated similar brain activity when viewing violence and disfigurement, but different brain activity when viewing images such as a smiling baby, demonstrating a different set of cognitive associations. 55 Researchers who have specialized in the effects of violent media concur that sufficient consumption of violent media has been proven to cause subsequent aggression, and that the mechanism is usually a slow, cumulative, desensitizing cognitive process 56 that can lower children's inhibition to violence, desensitize them to violence and cause them to view violence as normal or acceptable, and "prime" them to identify with and copy violent behavior as a means of conflict resolution. 57 Exposure to large quantities of "first-person shooter" games appear to program children cognitively to recall and execute violent responses swiftly, which can extend into real life situations. All of this is consistent with cognitive learning theory explaining how the brain creates associations that affect behavior, typically without conscious awareness.
Craig Anderson, the Director the Center for the Study of Violence at Iowa State University, is among the researchers specialized in violent media effects who believe that the decades of research linking children's consumption of violence with subsequent violent and other antisocial behavior can be explained by children's developmental vulnerability to cognitive programming that adults do not share. That is, an adult's fully developed brain is more resistant to manipulation of cognitive associations, so adults' consumption of violence does not place them at the same degree of risk for altered cognitive associations in the same way that adult brains are resistant to changing entrenched schemas generally. 61 By the same token, children whose consumption of violence results in antisocial cognitive "wiring" also cannot easily change their brain patterns once they reach adulthood.
According to Anderson, longitudinal research concerning the effects of violent video games on children indicates a number of long-term effects, including personality changes that occur without the children's awareness. These behavioral changes probably reflect structural changes to brain ADOLESCENTS AND THE MEDIA: MEDICAL AND PSYCHOLOGICAL IMPACT 37 (1995) (the research on media violence and its effect on behavior is "compelling and clear," aggression is a learned behavior, media violence is a "socially significant" cause of violence in society, and young children are particularly vulnerable); MARKETING VIOLENT ENTERTAINMENT TO CHILDREN: A REVIEW OF Exposure to violence is also known to produce a loss of empathy for victims of violence and a decrease in pro-social helpful behavior to others in need of assistance.
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The recent data on physical brain activity manifesting cognitive "wiring" may also be explained by the fact that humans are programmed to imitate and are especially primed to do so during childhood and adolescence when the brain is undergoing rapid reorganization to solidify perceptions of the self and social values. As explained by UCLA neurologist and pioneer brainscanner John Mazziotta, "We're creatures of imitation, that's how we learn." 64 Per Mazziotta, the brain must learn to inhibit inappropriate actions, including imitation, because a critical aspect of brain development is "progressive inhibition." 65 Exposure to violent video games can alter children's brain activity patterns, which in turn probably leads to disinhibition concerning violence and subsequent acts of aggression and antisocial conduct. Indeed, the Supreme Court recently took judicial notice that children "mimic the behavior they observe -or at least the behavior that is presented to them as normal and appropriate," which is consistent with learning theory. 66 California's interest concerning the vulnerability of children to harmful media influences seems clearly to constitute a compelling state interest. 67 California also has an interest in addressing the growing problem of adolescents' video game "addiction." Parents of violent video game connoisseurs often express concern about the addictive nature of the games, and are often acutely aware of the games' propensity to cause radical personality changes, enormous drops in academic performance, and even vitamin deficiencies. 68 Children and adolescents (as well as some adults) In 2007, the American Psychiatric Association issued a statement addressing the problem of children's video game addiction and explained that an official diagnosis of "video game addiction" has been proposed for inclusion in the 2012 version of the Diagnostic and Statistical Manual of Mental Disorders (DSM-V).
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In sum, recent studies appear to confirm researchers' longstanding belief that children's immature brains render them particularly vulnerable to the harmful effects of violent media generally, and especially violent video games due to their interactive and repetitive nature. Similar research concerning minors' lack of intellectual, moral, and executive maturity persuaded legislatures and the Supreme Court that capital punishment of minors is unconstitutional. 73 Research concerning 69 Video gaming is "taking over the lives of kids," and may cause a "clinical impulse control disorder," an addiction akin to compulsive gambling. Kimberly Young, Clinical Director for On-Line Addition, as reported by WebMD, available at http://www.webmd.com/mental-health/features/video-game-addictionno-fun. Dr. Young likens video game addiction to cocaine addiction in that the video game addict seeks to change the way they feel by escaping into a fantasy world as opposed to ingesting a drug. The lure of fantasy is most prominent in role-playing video games, as a child can become dominant in the game regardless of his social life in the real world, making the virtual world more appealing than the real world. Psychiatrist Michael Brody defined addiction, including addictive behavior, by the following criteria: 1) the person needs more and more of a substance to keep him going; 2) if the person does not get more of the substance or behavior, he becomes irritable and miserable. Id. Since the current edition, DSM-IV-TR, does not list "video game addiction," the APA does not consider "video game addiction" to be a mental disorder at this time. If the science warrants it, this proposed disorder will be considered for inclusion in DSM-V, which is due to be published in 2012. Revising DSM requires a yearslong, rigorous process -one that is transparent and open to suggestions from our colleagues in the medical and mental health communities and the public. All changes to DSM will be based on the latest and best science. To date, the APA has named the chair and co-chair of the DSM-V Task 
minors' physiological immaturity and vulnerability to addiction animated the Court to limit protection of speech that appeared to advocate the use of marijuana in Morse v. Frederick.
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There is little question that children are quite different from adults on many levels. The empirical data and researchers' conclusions concerning the risks of harm to children posed by violent video games seem clearly sufficient to warrant sales regulations to child purchasers.
B. The "Expert" Opinions Presented in Amicus Briefs
The Supreme Court was presented with much of this research in amicus curiae briefs filed in support of California in Schwarzenegger v. Entertainment Merchants Association. The Court was also presented with numerous amicus curiae briefs filed in support of the merchants, whose proclaimed "experts" undermined and contradicted the enormous body of research briefed herein. Considering the conflicting expert opinions contained in the amicus curiae briefs, the Court should engage a Daubert-type critical review of the relative credentials and credibility of the these experts before considering any of the opinions proffered in their various briefs.
There is an enormous disparity of qualifications between the experts who support California and the experts who support the merchants. The thirteen experts who authored the appended Statement of Video Game Violence to the scientific brief filed in support of California are the most recognized media effects researchers from the United States, Japan, and Germany, including Leonard Berkowitz, Edward Donnerstein, Brad J. Bushman, L. Rowell Huesmann, Douglas A. Gentile, and Craig Angerson. 75 Twelve of these thirteen researchers have published relevant original research in top tier peer-reviewed scientific journals. 76 Over one hundred additional experts endorsed the Statement, including Victor Strausburger and Barbara J. Wilson, who recently published a treatise compiling hundreds of studies on the effects of media on children . A complete excel spread sheet comparing the violent media effects research (or lack thereof) produced by all "expert" signatories to amicus briefs filed in Schwarzenegger v. Entertainment Merchants Association is (Note to editors: the excel sheet is on file with me, and may be available online soon or could be appended to this article). As explained by the spread sheet, the data was derived through a PsycINFO search analyzing whether the "experts" had published research containing original data that tested for a media violence effect on an outcome variable related to aggression or prosociality, and "top tier" journals were defined in accordance with the 2009 Web of Science reports concerning the five-year impact factor. and adolescents. 77 Five experts in this group have been the President of the International Society for Research on Aggression, four of whom co-authored the appended Statement.
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To the contrary, of the eighty-two "expert" signatories to the scientific brief filed in support of the merchants, 79 only one has ever published relevant original research in a peer-reviewed scientific journal that is arguably top tier, and that publication reported some evidence of the same type of harmful violent media effects as is typically found in this research domain.
80 At least two of these "experts" own or work for video game companies. 81 None of these experts specialize in violent media effects and children.
The Court should consider itself obligated to analyze critically the social science that animates the First Amendment controversy in Schwarzenegger v. Entertainment Merchants Association. The Court should review the credentials (or lack thereof) of the "experts" who signed amicus curiae briefs and weigh the credibility and value of the briefs accordingly -a critical analysis that the Ninth Circuit failed to conduct. The Court should also recognize the financial incentives of the "friends of the court" who support the merchants: of the thirty-one amicus curiae briefs filed with the Court, twenty-seven were filed in support of the merchants, most of which were filed by persons and entities financially interested in the outcome of the case, such as the International Game Developers Association, the Microsoft Corporation, the Chamber of Commerce of the United States of America, Vindicia, Inc., Activision Blizzard, Inc., 82 and ID Software, LLC. Considering the very serious risks that violent video games pose to children, the lack of credibility among the experts supporting the merchants, and the enormous profits at risk among the amici supporting the merchants, 83 the Court is obligated to exercise its judgment in this case critically and cautiously.
III.
CALIFORNIA'S REAL INTEREST: PROTECTING CHILDREN'S LIBERTY
The issue before the Court, as framed, fails to capture the full panoply of children ' extremely violent video games that appeal to them. 84 The issue, as framed, puts California in the position of defending its "infringement" on children's liberty interests.
There is great irony to the way in which the issue has been framed if one considers California's real interest: to protect and preserve children's psychological health to enable them to exercise fully their intellectual liberty both as children and adults. While the challengers focus on children's First Amendment "right" to uninhibited access to the most violent video games, California seeks to protect children's future uninhibited intellectual freedom -the essential value protected by the First Amendment. The Court should consider risks to children's liberty on both sides of the debate, as children's core, long-term liberty interests could be at greater risk if the Court affirms the Ninth Circuit.
Liberty is a fiercely protected right with a variety of definitions, interpretations, and social ramifications tied to a variety of constitutional clauses. 85 It is the essence of American freedom and the cornerstone of constitutional analysis. Normally, liberty arguments arise in the context of state action that deprives an individual of liberty interests protected by the Bill of Rights. Although liberty is normally viewed as an individual right protected from government infringement, this does not preclude the government from acting to protect individual liberty. The state has an interest in protecting its citizens' liberty under its parens patriae and police powers and does so in numerous ways, such as by requiring informed consent in medical cases and providing a civil remedy for those whose self-determination is thwarted by means of uninformed consent.
Liberty jurisprudence has been chaotic in some of its manifestations, but its core meaning can be discerned from some of the Court's most profound constitutional passages. At its core, the term "liberty" embraces each individual's right to develop his mind and body in accordance with free will and the dictates of his conscience. Liberty includes choosing one's own belief system, occupation and hobbies, and interpersonal relationships and lifestyle. 86 The Court's earliest pronouncement on the implied fundamental rights encompassed by the Liberty Clause of the Fourteenth Amendment captures this concept: "[L]iberty . . . denotes not merely freedom from bodily restraint but also the right of the individual to contract, engage in any of the common occupations of life, to acquire useful knowledge, to marry, establish a home and bring up children, to worship God according to the dictates of his conscience, and generally to enjoy those privileges long recognized at common law as essential to the orderly pursuit of happiness by free men." 87 and courage to be the secret of liberty. They believed that freedom to think as you will and to speak as you think are means indispensable to the discovery and spread of political truth; . . . But they knew that order cannot be secured merely through fear of punishment for its infraction; that it is hazardous to discourage thought, hope, and imagination; that fear breeds repression; that repression breeds hate; that hate menaces stable government; that the path of safety lies in the opportunity to discuss freely supposed grievances and proposed remedies; and that the fitting remedy for evil counsels is good ones." 88 Liberty means freedom to develop one's faculties and the ability to make choices about one's life based on informed personal choice free from unfair and manipulative influences. It is the ability to interpret the world in accordance with one's untainted cognitive processing and to make life choices based on free access to information, ideas, and the individual moral and religious values that (theoretically) flow from a uninhibited marketplace of ideas. 89 To the extent that another person interferes with individual self-determination, this is antithetical to liberty, and such interference has been harshly punished relative to fraudulent commercial transactions motivated by profit, for example, because tricking someone into making choices contrary to his best financial interests is considered un-American and a violation of his basic rights. Fraudulent commercial speech is therefore unprotected speech and subject to punishment.
Subliminal manipulation by means of otherwise fully protected speech has also been determined to be unprotected speech. In 1990 and 1991, federal courts in Nevada and Georgia analyzed whether subliminal messages embedded in music that allegedly caused teen suicides were entitled to First Amendment protection. Both courts found that subliminal messages were unprotected speech, based on the speech-recipient's lack of knowledge that his brain was being manipulated. 90 The Nevada court found that subliminal messages do not advance First Amendment values and are therefore unprotected because the public's constitutional right to avoid subliminal messages trumps any subliminal speech rights that the speaker may have. 91 The court found that subliminal messages do not advance the major theories underlying the First Amendment -the marketplace of ideas, self-government, and self-actualization -because subliminal messages do not provoke robust debate or advance the free flow of ideas, and indeed constitute the "antithesis" of these values because they influence and manipulate the thoughts and behavior of the listener without his knowledge or consent. 92 Subliminal communications are not really speech at all, because they infringe upon freedom of thought and mind which the First Amendment seeks to protect. 93 The court also found that the First Amendment protects individuals to be free from intrusive speech, 94 particularly if they are "bombarded" with it, 95 because speech is a powerful weapon to control others' minds. 96 The court concluded: "The freedom to exercise one's thoughts is essential to the exercise of other constitutional rights. If an individual is not protected in his thoughts and behavior, the right of privacy becomes meaningless . . . when an individual is subjected to subliminal messages without his knowledge and consent, his privacy rights outweigh any free speech rights of the person or entity publishing the subliminal message." 97 The Georgia court followed the Nevada court's reasoning to find that subliminal messages contained in otherwise fully protected speech rendered it unprotected or much less protected in accordance with its similarity to false and misleading commercial speech and other forms of speech "extremely limited in their social value," relegating such speech "to a class worthy of little, if any, first amendment constitutional protection." 98 The court characterized subliminal messages as speech that "sneaks into the brain" without the listener's knowledge or consent, rendering it unworthy of the First Amendment protection that inures to speech that allows the listener the opportunity to consider the speech and decide what to do with it -the justification for an unregulated marketplace of ideas.
The subliminal speech cases support the concept that, to the extent that violent video games alter children's brain functioning without their knowledge or consent, they constitute "speech" that undermines First Amendment values, at least in part. A complete constitutional analysis in Schwarzenegger v Entertainment Merchants Association must take into consideration the First Amendment values at risk on both sides of the case. Just as it is no defense that a consumer chose to listen to music if he was unaware of subliminal messages embedded in it, a child's desire for, and choice to play, violent video games should not trump the state's interest in protecting the child from harmful effects that the child can neither appreciate nor consent to competently.
Accepting, as California has, that children's use of violent video games can cause their brain activity to be altered in a destructive manner that may be irreversible or extremely resistant to change after the critical period of brain development concludes, the California law could be viewed as preserving children's unadulterated cognitive functioning and freedom to choose their beliefs and lifestyle free from harmful influences. This concept of safeguarding children from psychological "abuse" to allow them to mature into adulthood without "impaired" morality and development animated the Court to defer to the New York Legislature in Ginsberg v. New York.
100 Although the challenged California law does not prohibit children's use of violent video games, the law may inhibit some children's access to the games and, importantly, expresses public policy that could alert parents and their children to the risks posed by violent video games, which the government deemed serious enough to warrant regulation. The expressive function of the law furthers societal awareness about the risks posed by violent video games, and such enlightenment advances the liberty interests of both parents and children.
CONCLUSION
The Supreme Court's primary task in Schwarzenegger v. Entertainment Merchants Association is to identify California's interest in passing the challenged legislation to determine the appropriate level of constitutional scrutiny. The empirical research indicates that the harmful effects that consumption of violent video games can have on children go far beyond desensitizing them to violence, and may deprive them of intellectual free-will later in life. It is unconscionable to deprive any person of the most precious aspect of liberty -the ability to self-actualize in accordance with the dictates of one's unadulterated conscience -before the person has a fair shot of maturing physically, cognitively, and emotionally such that his choices are truly his own.
California's attempt to regulate children's consumption of violent video games should be viewed as protecting and preserving children's liberty and their future access to the marketplace of ideas, not inhibiting these rights unconstitutionally as the challengers have argued. If liberty means anything, it means that every person should be allowed to grow into adulthood free from harmful, potentially life-long influences that he neither understands nor has the capacity to accept. From a psychological perspective, children represent the most vulnerable group of Americans that are most in need of protection from harmful media influences. The government has not just the authority to act to protect them, but a moral obligation to do so. The Supreme Court should uphold California's sales regulation in recognition of children's developmental vulnerability consistent with the variable reasoning of Ginsberg v. New York.
